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Service of Process under 2002 Tenn. Pub. Acts Ch. 794

QUESTIONS

1 Are private process servers alowed to serve garnishments and levies of execution under
2002 Tenn. Pub. Acts Ch. 794?

2. Areprivate process servers gppointed under Tenn. Code Ann. § 8-8-108, which remains
in effect, still authorized to serve process under that statute?

OPINIONS

1. and 2. Under Tenn. Code Ann. 8 16-15-901, aprivate process server smply designated
by aparty or the party’ s attorney may not serve alevy of execution, asummons of garnishment or any
processin connection with agarnishment in aid of execution. Private process servers appointed under
Tenn. Code Ann. 8§ 8-8-108 may continue to serve any process or other papersissued by the Genera
Sessions Court, including agarnishment or levy of execution, or do any act that the sheriff might doin
serving process, except that a private process server may not serve process requiring the arrest of any
person.

ANALYSIS

This opinion concernsthe effect of amendmentsto the laws on service of process enacted in 2002
Tenn. Pub. Acts Ch. 794 (“Chapter 794"). Thefirst question iswhether, under the new law, private
process servers may serve garnishmentsand bank levies. We assume your question refersto garnishments
inaid of execution under Tenn. Code Ann. 88 26-2-101, et seq. We havefound no statute specifically
referring to “bank levies.” For the purposes of this opinion, we assume this term refersto alevy of
execution described under Tenn. Code Ann. 88 26-3-101, et seq.

Section 1 of Chapter 794 amended Tenn. Code Ann. 8§ 8-21-901 on fees for sheriffs and
constables by deleting the statutein itsentirety and replacing it with anew statute. Under Section 2 of
Chapter 794, Tenn. Code Ann. § 16-15-901 was completely rewritten. That statute formerly provided:
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The sheriff of the county, or any deputy sheriff or constablethereof, shall
serve regular process, writs and papers issued by the court of general
sessions with the same authority asprovided by law in the other inferior
courts. The sheriff shdl designate acourt officer towait onthe court at al
times such court isin session.

The new statute provides:

(& Uponfiling of civil warrants, writsand other papersthe clerk of the
generd sessions court wherein such civil warrants, writs or other papers
arefiled, shal issue the required process, writs or other papers, and cause
it, with necessary copies of the civil warrant, writ or papers, to be
delivered for service to such person authorized to serve process as may
be designated by the party filing such civil warrant, writ or other papers
or such party’s attorney if represented by counsel. Such authorized
person shall servethecivil warrant, writ or other papers, and thereturn
endorsed thereon shall be proof of thetime and manner of service. A civil
warrant, writ or other papers may beissued for service in any county
against any defendant, or additional defendants.

(b) A civil warrant, attachment or any other leading process used to
initiate an action in general sessions court and subpoenas or
summons may be served by any person designated by the party, or
the party’ s attorney, if represented by counsel, who is not a party to
the action and is not less than eighteen (18) years of age. Service of
other process and orders of the courts of this state shall be by sheriffs,
constablesor asprovided by law. The process server must beidentified
by name and address on the return.

(c) Nothing in this section shdl affect existing laws with respect to venue.

(Emphasisadded). Subsection (&) doesnot purport to confer authority to serve process, but isdirected
totheclerk. Under that provision, the clerk isinstructed to return papersto any person designated by the
aparty requesting their issuance, so long asthat person is“authorized to serve process.” Subsection (b),
by itsterms, expresdy confersauthority to serve particular types of process on any individud eghteen and
over who is not a party to the action and who has been designated by a party or the party’s attorney.
Under Tenn. Code Ann. § 16-15-901(b), therefore, aparty or the party’ s attorney may designate any
individua eighteen or over who isnot aparty to the action to servea* civil warrant, attachment or any other
leading process used to initiate an action in general sessions court and subpoenas or summons.”

Clearly, alevy of execution under Tenn. Code Ann. 88 26-3-101, et seq|., doesnot fal within these
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terms. Therefore, aprivate process server who ismerely designated to serve process under this statute
may not serve alevy of execution.

A garnishment under Tenn. Code Ann. 88 26-2-201, et seq., isamethod of enforcing an execution
on afina judgment. Under Tenn. Code Ann. § 26-2-203, however, a garnishee receives a“summons’
from the court fromwhich the executionisissued. Tenn. Code Ann. § 26-2-216 expresdy referstoa
“garnishment summons.” The question iswhether any person designated by a party or an attorney who
otherwise meets the requirements of Tenn. Code Ann. § 16-15-901(b) is now authorized to serve any
garnishment summons issued out of a General Sessions Coulrt.

The answer to thisquestionisnot clear. The new statute, clearly, does not authorize a private
process server smply designated by aparty to an action or hisor her attorney to serveor levy executions
ingenerd. Inaddition, Section 1 of Chapter 794, which rewrote Tenn. Code Ann. § 8-21-901, the Satute
on feesfor service of process, includes the following:

Notwithstanding any other provision of law to the contrary, the
sheriff or constableis entitled to demand and receive the respective fees
for the following services where services are actually rendered:

* % * %

(2) Collection of money;

(B)(2) For collecting money to satisfy ajudgment, whether by execution,
fieri facias, garnishment, or other process, in civil cases each time
collection is attempted$20.00.

(2) For purposes of the payment of feesfor garnishmentsas provided in
this subdivision, all garnishments shall be deemed to be origina
garnishments and the sheriff or other person authorized by law to serve
garnishments shall be entitled to thefee provided for in this subdivision
for each such garnishment served.

(Emphasisadded). This provision suggeststhat the General Assembly contemplated that garnishments
would continueto be served by asheriff or other person expresdy authorized by law. It should be noted,
however, that subsection (c) of the same statute as amended provides:

The court in its discretion may award as any part of any judgment
rendered in a case recovery of feesfor process service by any private
process server, but such fees awarded against a party shall not exceed
the like fees as authorized by this section for servicesprovided by sheriffs
or constables.
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(Emphasis added).

While parts of Tenn. Code Ann. 88 26-2-201, et seq., governing garnishmentsin aid of execution
refer toa” garnishment summons,” other parts of the statutory schemeindicate that the same person who
servesa*“ summons of garnishment” serves the underlying execution on the garnishee at the same time.
Thus, for example, under Tenn. Code Ann. § 26-1-110, agarnishee who receives an “execution” that does
not sufficiently identify the defendant may return it with astatement that the defendant cannot beidentified.
Tenn. Code Ann. 88 26-2-401, et seq., apply additional statutory requirements to “executions and
garnishmentsin aid of execution.” Tenn. Code Ann. § 26-2-401. Moreover, under the garnishment
statutes, where property in the hands of the garnishee hasbeen declared the property of defendant, the
garnisheemust deliver the property to the officer serving the garnishment, on demand. Tenn. Code Ann.
§ 26-2-208. None of the other types of processlisted in Tenn. Code Ann. § 16-15-901 as amended by
Chapter 794 confersthiskind of responsibility on the person serving it. For these reasons, we think the
statute does not clearly authorize a private process server who has been designated by a party or the
party’ sattorney to serve agarnishment summons, or any other processin connection with agarnishment
in aid of execution under Tenn. Code Ann. 88 26-2-201, et seq.

Courtsarelimited to the* naturd and ordinary” meaning of agtatute unlessan ambiguity necesstates
resorting el sewhere to ascertain legidative intent. Austin v. Memphis Publishing Co., 655 SW.2d 146,
149 (Tenn. 1983). Thefirst sentenceinthenew Tenn. Code Ann. 8 16-15-901(b) wasinserted when the
bill was amended. Representative Buck, who sponsored the bill in the House, asked Steve Cobb to
explain the amendment when it was introduced before the House Judiciary Committee. Mr. Cobb
represented the Tennessee Bar Associ ation, whichwasactivein formulating and promoting thebill. Mr.
Cobb explained this portion of the amendment as follows:

Inaddition, it [the bil| asamended] will provide private service of process
ingeneral sessions court for leading process, be that, you know, acivil
writ or acivil warrant, excuse me, or an attachment, whatever, tobegina
lawsuit, you candoit just likeyou doin circuit court, dso summonsesand
subpoenas which already under state law are serveable in general
sessions by individuals. Asto therest, such things as, you know, levy
and execution, you know, where you go take property, will remain as
it is now under current law, which is sheriffs, constables and in
certain areas also private process servers under court supervision.

Representative Buck: So we're only amending in regard to leading
process and service of subpoenas in general sessions court.

Mr. Cobb: That's correct.

House Judiciary Committee, April 17, 2002 (emphasisadded). Infact, Tenn. Code Ann. § 16-15-708(a)
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gives aGeneral Sessions Court the authority to procure witnesses by subpoena or summons, and that
process may be served “by any person authorized to serve process.” It appears, therefore, that the
General Assembly did notintend to alow service of process by private process servers not appointed by
acourt where, asin the case of agarnishment, that processisdirectly related to levy of execution. For this
reason, we conclude that private process servers who are not appointed by a court may not serve a
summons of garnishment or any other process related to a garnishment in aid of execution.

Under Tenn. Code Ann. 8 8-8-108, private individuals may be appointed by a General Sessions
Court to serve process for that court. Counties may adopt either subsection (b) or (c) to apply to service
of genera sessions court process. Tenn. Code Ann. 8 8-8-108(d). Subsections (b) and (c) of the statute
describe the process under which aprivate individual may be appointed to serve process in Genera
Sessions Court. A person who qualifies under either subsection (b) or (c), depending on which is
applicableinthe particular county, isqualified to serve any processor other papersissued by the court or
to do any act that the sheriff might do in serving process, except that a private process server is not
authorized to serve process requiring the arrest of any person. Tenn. Code Ann. 8 8-8-108(b)(1); Tenn.
Code Ann. 8§ 8-8-108(c)(1); Op. Tenn. Atty. Gen. 99-115 (May 14, 1999). Asamended, Tenn. Code
Ann. 8§ 16-15-901 (b) statesthat “ Service of other process and orders of the courts of this state shall be
by sheriffs, constablesor asprovided by law.” (Emphasisadded). Clearly, aprocess server appointed
by a court under Tenn. Code Ann. § 8-8-108 is authorized to serve process *“as provided by law.”
Therefore, private process servers gppointed by a court under Tenn. Code Ann. 8§ 8-8-108 may continue
to serve levies of execution and garnishments.

PAUL G. SUMMERS
Attorney General and Reporter

MICHAEL E. MOORE
Solicitor General

ANN LOUISE VIX
Senior Counsdl

Requested by:

Honorable Frank Buck
State Representative

Suite 32, Legidative Plaza
Nashville, TN 37243-0095



